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T Arising out of Order-in-Original No.20 to 21/AC/MEHI/CGST/20-21 f21e5:21.09.2020 issued by
Assistant Commissioner, CGST& Central Excise, Division Mehsana, Gandhinaga
Commissionerate :

-

& IrfieTeal &1 A9 Ug gdmIName & Address of the Appellant / Respondent

M/s Darshan Electronics
Viskram Complex, Opp. Taluka
Panchayat, Visnagar
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Any pearson aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way

WIRT| TSR BT TR Sae

RevLion application to Government of India :

(1) ﬁnwmswaﬁﬁm,mwaﬁw&aﬁﬁmwwﬁ%ﬁ@aﬁm

SU-PRT F JUARNGEH B OISR eiaRE, WRawReR, e, | e
MNeffifred, wiam Smram, dagant , TR 110001 BT @ TERIRY | .
{i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Minigtry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delh| - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid -

(ii)aﬁﬂmaﬁmﬁa%mﬁﬁmaﬁ?ﬂmﬁaﬂwﬁﬁﬁﬂfnmmvmmmﬁﬁ_m
' 7 T, W fFETerR W queRieRarfhiERaEnd ot
frfposr AR & SRrgsE

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
wareghouse or in storage whether in a factory or in a warehouse.




Appeal to (

(1)
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b wTEr el w7 wew A frffed e w ow W @ et § 9ud gee e A 1y 9eTed
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In c3se of rebate of duty of excise on goods exported to any country or territory outside
Indigd of on excisable material used in the manufacture of the goods which are exported
to anjy country or territory outside India.

A Yo BT A BT A ARG @ Qg (A9 A1 feTa @) Frafg few T A w6

In case of goods exported outside india export to Nepal or Bhutan, without payment of

duty

3o
ERIE!

SEET B TS o b UG H Y Wegdiaieary I TRk FIdNTEd URT it @
FAgE, Snfid & ERTTIRG @ wHa W Al gredfacefiitRm (F.2) 1998 €T 109 gRIFY@afHT T )

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is pgdssed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of th

e Finance (No.2} Act, 1998.

%ﬁpﬂww@m)ﬁmﬁﬁﬁzomﬁﬁmgzﬁﬁﬁﬂﬁﬁmmﬂsﬁaﬁmﬁ
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above application shall be made in duplicate in Form No. EA-8 as specified under
9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
iider sought to be appealed against is communicated and shall be accompanied by
copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
E of CEA, 1944, under Major Head of Account.

RivHaTes @ wierae HoreRe 16 aRT o9 41 9O o 81 w9l 200/ —BRATIEAE @1 S0 R
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revision application shall be accompanied by a fee of Rs.200/- where the amount
ved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
Rupees One Lac.

T SraIgd 3ok vadaraRardield =rlieTer ® uferdien—
bustom, Excise, & Service Tax Appellate Tribunal.

| e YehAfSfTET, 1044 B O 36-41 /35— B afefa—

Under Section 35B/ 35E of CEA, 1944 an appeal fies to :-
Wfﬁ%mﬁmz()aﬁwqaﬁﬂwa%miﬁm A & AR geb, By
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< yod vddarpRardiclia oo Rrece) @ uftew e D smEwemETEH2 HATET,

Had 3 | FIRUTEPR, 3EHATIIG 380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2%

othe

or BahumaliBhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
F than as mentioned in para-2(i) (a) above.
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ORDER-IN-APPEAL

Two appeals have been filed by M/s. Darshan Electronics, Vikram

Conwple:x, Opp. Taluka Panchyat, Visnagar [hereinafter referred to as the appellant]
against| OIO No.20/AC/MEH/CGST/20-21 dated 21.09.2020 and OlO No.
F/ACMEH/CGST/20-21 dated 21.09.2020 [hereinafter referred to as the

impugrjed orders] passed by Assistant Commissioner, Central GST, Division :

Mehesqna, Commissionerate : Gandhinagar [hereinafter referred to as the

adjudidating authority]. Since the issue involved is the same in both the appeals

viz. GIAPPL/COM/STP/1269/2020 and GAPPL/COM/STP/1209/2020, they are

being

~
Fa

decided vide this OIA.

Briefly stated, internal audit party of the department raised an

objection vide Audit Report no. 25/$T/07-08 dated 21.04.2008 that the

commission received by the appellant from M/s.BSNL, Mehsana for marketing of

the prgducts i.e. selling of SIM Cards falls under Commission Agent service which

is falling under the category of Business Auxiliary Service and is liable to Service

Tax wle.f. 09/07/2004. The appellant, however, failed to pay the service tax on the

taxablg service provided, namely Business Auxiliary Service (BAS), by them to

BSNLL Therefore, the appeliant were issued notices dated 04.09.2013 and

27.090013 demanding Service Tax amounting to Rs.10,383/- and Rs. 8,752/-

respedtively under the proviso to Section 73 of the Finance Act, 1994. Interest was

also dought to be recovered under Section 75 of the Finance Act, 1994 and

penalifies were also proposed under Section 76, 77 & 78 of the Finance Act, 1994.

3.

The said Show Cause Notices were adjudicated vide the impugned orders

confifiming the demand for service tax along with interest. Penalties were imposed

underl Section 77 & 78 of the Finance Act, 1994,

4.

prese

Being aggrieved with the impugned orders, the appellant firm has filed the

ht appeals on the following grounds:

A. The matter is regarding commission earned as agent for BSNL SIM
card and entire service tax on value has been paid by BSNL. The
adjudicating authority has relied upon the judgement of ldea Mobile

Communication which is regarding determination of SIM card as




S

The appeal to the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise{Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Assit. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) ufégwsn%:ﬂﬁméqaaﬁaﬁmwﬁmgﬁm%?ﬁuﬁﬁﬁaﬁsﬁwaﬁmu‘ﬁﬁzﬁrwwgaﬁ
Emﬁmrrn:ﬂaﬁqwa‘m@ﬁﬁ‘@‘%ﬁﬁ?wwmﬁaaﬁa%%mnaﬁq%eﬂiﬁaﬁu
mﬁﬁw@waﬁamaﬁﬁnw@wwﬂm%mw%ﬂ

In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. -

(4) | ~warem yesdEaE 1970 g @ arfE—1 @ afetaeiReiag IARSFINAET AT
UGICIEE] orRaRRoirT e @ omuiude @ Uh WaT 6650 AT

ﬂ |
One copy of application or O.1.0. as the case may be, and the order of the adjournment

authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended. .

(5) | v FREEE o s TR RS I b, hald SeT
[ CERarRefieha <R (FTaffaf) fgm, 1982 HffRaR |

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(17] < gow, Hwg SORA Yed TRl i) d e @
A HTFacTATIT(Demand) Udgs(Penalty) EﬁTw%ELémﬂU{ﬁﬂTﬁ? | ETETTTER, aﬁwm;ﬁm?ﬂ 10
Fﬁﬂzﬂm’g |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

Z‘rﬁﬁm‘?ﬁaﬂ@wmﬁﬁ , fArETEaT e (Duty Demanded)-
(i) (Section) @S 11D Fagafauiaui;
(ii) rmETaades TR,
(i) SRR 6 ke, | @

o UEYTHAT RN AugrgST e, 3t RIS R,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penaity confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A} and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:
{(xxxiv)amount determined under Section 11 D,
(xxxv) amount of errocneous Cenvat Credit taken;,
(xxxvi)amount payable under Rule 6 of the Cenvat Credit Rules,

wi\qmqrﬂiuf?fmmﬁmmaswafaﬁgaﬁa{wawmaugﬁaﬁag‘ra’rﬁmmmawas

10 meaﬁmmﬁmﬁaﬁaﬁmamovnwwaﬁwm%l

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10P% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
pepalty alone is in dispute.”
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trading of goods or service. Thus, relying on this judgement is grossly
wrong and incorrect.

B. The matter is already decided in their favour by the Commissioner
(Appeals), Ahmedabad vide OIA No. 206/2012/(Ahd- -
III)/SKS/Connnr.(A)/Ahd dated 31.12.2012.

C. Service Tax on the entire value has been paid by BSNL which is
ovidenced from the invoice of BSNL raised on the appellant. This
value includes the discount/commission/profit of the appellant for
which demand is sought to be made. The value in the hands of the
appellant is already service tax paid in the hands of BSNL. |

D. The SIM card or recharge coupon which is sold to them by BSNL is
‘nclusive of all taxes. The discount or commission received by them is
integral part of the value of the SIM card or recharge coupon on
which service tax is already paid. Taxing the profit earned by them
tantamount to double taxation which is completely wrong and against
natural justice. They refer to the decision in the case of Vijay Sharma
& Co Vs. CCE reported at 2010 (020) STR 0309 (Tri.-Dethi).

E. Tax paid by them would be available as credit to BSNL and therefore,
there is no revenue effect and the matter is revenue neutral.

F. They are not acting on behalf of BSNL and they are an independent
trader dealing in products of BSNL. They do not collect payl’nent on

* behalf of BSNL but pays them for the products procured and receive
payment from the customer to whom the products is sold. It is a .
simple trading activity and can never be termed as activity of
commission agent.

G. When no service tax is payable the question of interest or penalty does

not arise.

5. Personal Hearing in the case was held on 16.09.2021 through virtual mode.
Shri Arpan Yagnik, CA, appeared on behalf of the appellant for the hearing. He

reiterated the submissions made in appeal memorandum.

I have gone through the facts of the case, submissions made in the Appeal
emorandum, and submissions and evidences available on records. 1 find that the

e to be decided in this case is whether the appellant is liable lo pay service tax
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on the hmount of commission given to them by BSNL, Mehesana for sale of SIM

cards/Recharge Coupons.

A.1
the

1l find that the issue has been decided in favour of the appellant previously by

Commissioner(Appeals), Ahmedabad vide OIA No. 206/2012/(Ahd-

111)/SK|S/Commr.(AYAhd dated 3 1.12.2012. The demand in the said case pertained

to the |period October, 2009 to June, 2011. The period covered in the present

appeal$ is from July, 2011 to June, 2012 and July, 2012 to June, 2013.

6.2

find that the adjudicating authority has confirmed the demands against the

appellant by considering the appellant to be.Commission agent. The appellant had

in thelr submission before the adjudicating authority relied upon the OIA No.

206/2012/(Ahd-11T)/SKS/Comunr.(A)/Ahd dated 31.12.2012 passed by the

Comnlissioner (Appeals). However, the adjudicating authority has sought to

distinguish the issue involved in the present appeals on the grounds that the

appellpnt have not produced any documentary evidence which reveal that service

tax hap been d_ischarged by BSNL, Mehesana in respect of the SIM Cards rendered

by thgm to the appellant and that while furnishing the data of commission earned

by the appellant and that BSNL had not commented or objected anything regarding

the pagyment or liability to pay service tax by the appellant.

6.3

I find that the adjudicating authority has given his findings on the decisions

relied upon by the Commissioner (Appeals), Ahmedabad in OIA No.
206/2012/(Ahd-11T)/SKS/Commr.(A)/Ahd dated 31.12.2012. He has, thereafier,

proceeded to rely upon the decision of the Hon’ble Supreme Court in the case of

Idea

repof]

6.4
chall
befor

Mobile Communication Ltd Vs, Commissioner of C.Ex. & Customs, Cochin

fed at 201 1-TIOL-71-SC-ST.

[ find that there is nothing in the records to indicate that the department had
enged OIA No. 206/2012/(Ahd-I11)/SKS/Commr.(A)/Ahd dated 31.12.2012

e a higher appellate authority. Therefore, the adjudicating authority while

passipg the impugned order,was bound to follow the decision passed by the

Comfmissioner( Appeals), Ahmedabad in the case of the same appellant on the same

1SSUid

for earlier period. Thele is NO change in legal position brought out in SCN as
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well as in the impugned order. The adjudicating authority has committed judicial

indiscipline in not following the orders of Commissioner (Appeals).

7. Coming to the issue on hand, 1 find that the appellant is selling SIM
cards/recharge coupons and selling them to his customers. It has been contended
by the appellant that the SIM cards/recharge coupons procured by them from
BSNL are those on which service tax has been paid by BSNL. Therefore, the
appellant is merely trading in products in respect of which the applicable service
tax has already been paid. 1 find that the findings of the Commissioner (Appeals),
Ahmedabad at para 6 of OIA No. 206/2012/(Ahd-I11)/SKS/Commr.(A)/Ahd dated

31.12.2012 covers the entire gamut of the issue :

“ 1 find that M/s.BSNL, Melsana i.e. service provider has already
discharged service tax in respect of all the products and services -
including Mobile services rendered by BSNL, as such no service tax
can be demanded twice on the same value, These facts are based on
documentaty evidence and when service tax has been paid no further
service tax can be demanded on the same amount only because its
classification differs when there is no change in rate of duty. The sole
purpose of taxation is that the value on which service tax is required to
be paid should not escape and here in this case, the service lax has been
paid on entire value, therefore, it will not be in the fitness of the things
to demand service tax again on the same amount as law never permits
such activities and as such the demand made on the service tax amount
is not sustainable.”

7.1 1 further find that the Hon’ble Tribunal had in the case of Daya Shankar
Kailash Chand Vs. Commissioner of C.Ex., & 8.T., Lucknow reported at 2013 (30)
STR 428 (Tri.-Del) held that :

%3, We have seen the Supreme Court judgment in the case of Ideu
Mobile Communication Lid. [2011 (23) S.T.R. 433 (S.C)]. The issue -
involved before the Hon’ble Supreme Courl was as to whether the
value of the SIM cards is required to form part of the activation charges
or not. Inasmuch as the issue before the Hon’ble Supreme Court was
entirely different than the issue involved in the present case we are of
the view that following said decision by Commissioner (Appeals) in
preference to the decision of Tribunal on the same issue as involved in
the present ease is not proper. We also refer to the latest decision in the
case of Martend Food & Dehydrates Pvt. Ltd. vide Final Orcer No.
ST/A/684-687/2012-Cus., dated 06-11-2012, wherein after taking note
of the entire case law available on the said issue, the Tribunal in a
detailed order has held that activity of purchase and sale of SIM card
belonging to BSNL where BSNI has discharged the Service Tax on the
full value of the SIM cards, does not amount lo providing business
auxiliary services and confirmation of demand on the distributors for
the second time is not called for. By following the said decision, we set
aside the impugned order and allow the appeal with consequential relief
{o the appellants.”
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73 A similar view was taken by the Hon’ble Tribunal in the case of Chotey Lal
Radhey Shyam Vs. Commissioner of C.Ex., & S.T., Lucknow reported at 2016
(44) STR 2606 (Tri.-All) wherein it was held that :

«6.We have heard both the sides and perused the  records. On perusal
of the records, we find that, in this case, BSNL had already paid service
tax on the SIM cards and recharge coupons sold to the franchisee and
again demanding service (ax from the franchisee would amount to
double taxation which is not permissible in law. Secondly, we find that
the appellant is only engaged in purchase and sale of SIM cards and
recharge coupons and his relationship with BSNL is of principal-to-
principal basis. The appellant cannot be termed as an agent of BSNL. In
view of this, the finding of the learned Commissioner that the appellant
is promoting the business of sale or service of BSNL is misconceived.
The impugned order is thevefore not consistent with law and the catena
of judgments delivered by the Tribunal and High Court, The judgment
cited above by the learned counsel for the appellant squarely cover the
case of the appellant to the fact that the appellant is only engaged in
trading activity and does not render any taxable service in the category
of *business auxiliary service’.”

73 [The above order of the Hon’ble Tribunal was affirmed by the Hon’ble High
Court,|Allahabad, which was reported at 2018 (8) GSTL 225 (All).

8 Considering the facts of the present appeals and the decisions cited above, |
find tHat the activity of the appellant i.e. purchase and sale of SIM Cards/Recharge
coupops of BSNL. on which service tax has already been paid by BSNL cannot be

considered to be business auxiliary services.

9. n view of the above the discussions and the above decisions of the Hon’ble
Tribual and the High Court, I set aside the impugned orders for being not legal

and proper and allow the appeals filed by the appellant. ®

10, |3rdvormat ZamT Got Y 1S 3dier 1 AT STE ek & foRAT ST B

The appeals filed by the appellant stands disposed oft in above terms.

Wg}/@u )

chilesh 'Ialmaor )
Commissioner (Appeals)

d: Date: .10.2021.

(N.Suryanarayanan. Iyer)
Supetfintendent( Appeals),
CGST, Ahmedabad.




BY RPAD / SPEED POST

To

M/s. Darshan Electronics,
Vikram Complex,
Opp. Taluka Panchyat, Visnagar

The Assistant Commissioner,
Central GST, Division- Mehsana

Commissionerate, Gandhinagar

Copy to:

MﬁUard Fiie.

5) P.A. File.
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Appellant

Respondent

1) The Chief Commissioner, Central GST, Ahmedabad Zone.

2) The Commissioner, CGST, Gandhinagar.

3) The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OIA)



